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About Blind Citizens Australia
Blind Citizens Australia is the peak national consumer body of and for people who are blind or vision impaired. Our mission is to achieve equity and equality through empowerment, by promoting positive community attitudes and by striving for high quality and accessible services which meet our needs. 
As a national peak body, we have over 3,000 members and 16 branches nationwide in metropolitan, regional and rural locations. Blind Citizens Australia is also affiliated with 12 other organisations that represent the interests of Australians who are blind or vision impaired. 

Blind Citizens Australia advocates systemically to address issues that impact on individuals who are blind or vision impaired, and provides individual advocacy support to individuals who have experienced discrimination due to blindness or vision impairment. We also develop policy and work with all levels of Government to improve accessibility for people who are blind or vision impaired.

Introduction

As a consumer body, Blind Citizens Australia is becoming increasingly concerned at the barriers that its members are facing when attempting to access dental surgeries with their dog guides. While the access requirements under state and federal legislation are quite clear, dentists continue to dismiss their legal obligations to people accompanied by assistance animals on the basis that the dog may pose a threat to public health.
Blind Citizens Australia appreciates the opportunity to help inform the Australian Dental Association’s revised Disability Policy, to ensure that the rights of dog guide handlers are upheld in the future.
Challenging Current Arguments Preventing Dog Guides from Accessing Treatment Rooms

The claim that is often put forward by dental professionals who discriminate against persons accompanied by assistance animals usually involves the dog posing a threat to the sterility of the treatment room. 

In the case that went before the Human Rights Commission, which will be explored later in this submission, the respondent attempted to argue that a dental treatment room required the same level of sterility as a hospital operating theatre, in which dog guides are not permitted. This argument bears no weight, however, when considering what little measures are put in place to mitigate the risks of the general public compromising the sterility of the treatment environment. 
In a hospital operating theatre, all people present in the room are required to undertake significant precautions to minimise the risk of infection; such as wearing gloves, masks, hair nets and gowns, as well as washing down with antiseptic soap. While some similar precautions are taken in a dental environment to ensure that the treating practitioner does not threaten the sterility of the treatment environment, these requirements are not extended to patients entering the treatment room. There is therefore no assurance that a patient does not have traces of pet hair on their clothes, or is not carrying an infectious disease. 
Understanding the Need for the Dog to Remain with the Handler

Feedback from our members indicates that quite often, individuals will be asked to leave their dog in the reception area before entering the treatment room. Aside from this being unlawful, there are also a number of reasons as to why this suggestion is highly impractical.

To ensure that their training is not compromised, it is essential that the dog is not patted, fed, or otherwise distracted while working. If an individual was to leave their dog with reception staff, or in the general reception area whilst attending their appointment, they would have no way of ensuring that the dog was not being interfered with.

The role that the dog plays in allowing the individual to be able to access the treatment facility independently must also be considered. As one of our members aptly explained:

“For a guide dog user, this is the main form of mobility for us. So, if not allowed to use our dogs, we could not access the above facilities.  Contrary to what people believe, us blind people do not all have a great pool of friends and family at our immediate beck and call to take us to places. Nor is there some benevolent society who can just up and take us. This is a common misconception I believe.”

-Female, Victoria

The separation of a dog and handler may also have negative emotional consequences, as the presence of the dog is often a large part of the individual feeling safe and secure.

The legal Imperative

The matter of granting access to dental treatment rooms to persons accompanied by assistance animals (the definition of which includes dog guides) is not at the discretion of the dentist. It is a requirement which is enshrined in both state and federal legislation, and failure to comply with this requirement may have legal ramifications.
Although it is not unlawful for an individual to be asked to produce evidence to verify that their dog is a registered assistance animal, denying the individual access to a dental treatment room is in direct contravention of the Disability Discrimination Act 1992 (Cth), Sections 6, 9, 23 and 24.

Excerpt from Section 23:



“It is unlawful for a person to discriminate against another person on the ground of the other person’s disability:


(a)
by refusing to allow the other person access to, or the use of, any premises that the public or a section of the public is entitled or allowed to enter or use (whether for payment or not); or


(b)
in the terms or conditions on which the first‑mentioned person is prepared to allow the other person access to, or the use of, any such premises; or


(c)
in relation to the provision of means of access to such premises; or


(d)
by refusing to allow the other person the use of any facilities in such premises that the public or a section of the public is entitled or allowed to use (whether for payment or not); or


(e)
in the terms or conditions on which the first‑mentioned person is prepared to allow the other person the use of any such facilities; or


(f)
by requiring the other person to leave such premises or cease to use such facilities.”

Excerpt from Section 8:

“This Act applies in relation to having a carer, assistant, assistance animal or disability aid in the same way as it applies in relation to having a disability. 

Example: For the purposes of section 5 (direct discrimination), circumstances are not materially different because of the fact that a person with a disability requires adjustments for the person's carer, assistant, assistance animal or disability aid.”

Under Section 54A of the Disability Discrimination Act, the only instance in which a treating practitioner can lawfully refuse access to a person accompanied by an assistance animal is in circumstances where the practitioner “reasonably suspects” that the animal is carrying an infectious disease.

In addition to federal legislation, the rights of dog guide handlers are also protected under the following state-based legislation:

· Domestic Animals Act 2000 (ACT), Sections 104, 105 and 106

· Companion Animals Act 1998 (NSW), Sections 14, 59, 60 and 61

· Anti- Discrimination Act 1992 (NT), Section 21

· Guide, Hearing and Assistance Dogs Act 2009 (QLD), Section 8

· Dog and Cat Management Act 1995 (SA), Sections 21 and 81

· Guide Dogs and Hearing Dogs Act 1967 (TAS), Section 3

· Domestic Animals Act 1994 (VIC), Section 7

· Dog Act 1976 (WA), Section 8

The Australian Constitution states that in instances where a state law conflicts with a federal law, the federal law prevails. Complaints alleging discrimination under the Federal Act may be subject to investigation by the Australian Human Rights Commission and may be advanced to the Federal Court of Australia. It is also important to note that under all state-based Acts, with the exception of Western Australia, the Police and Local Councils have the jurisdiction to issue fines to any business or practice which refuses access to a person accompanied by an assistance animal.
Existing Precedents

The ruling that assistance animals are permitted in medical treatment rooms has been well established in Australian law. Below is an excerpt from the ruling from “Che Forest V. the State of Queensland (Queensland Health)”, a case that was presented to the federal court of Australia in 2007.
“1. These appeals concern the application of the “Disability Discrimination Act 1992” (Cth) (the Act) in circumstances where a person with a disability seeks to be accompanied by an assistance dog when accessing medical or dental treatment or related services.

2. The State of Queensland, which through its agency Queensland Health operates the Cairns Base Hospital and the Smithfield Community Health Centre, appeals against declaratory orders made by a judge of this Court that it unlawfully discriminated against the respondent, Mr Che Forest. The trial judge found that it did so by refusing to allow him to be accompanied by one or other of his assistance dogs when attending the Cairns Base Hospital in relation to medical treatment and later when attending the Smithfield Community Health Centre for dental treatment.

3. The trial judge found that there had been indirect discrimination within the meaning of s6 of the Act. Her Honour also found that Mr Forest’s dogs were animals trained to assist him to alleviate the effect of a psychiatric disability from which he suffered so that s9(1)(f) of the Act applied. She concluded that the State of Queensland had discriminated against Mr Forest, and had engaged in conduct that was unlawful as being in contravention of ss23(1)(a), 23(1)(b), 24(1)(a) and 24(1)(b) of the Act. Her Honour ordered the State of Queensland to pay $5,000 damages in one proceeding and $3,000 in the other. These appeals are brought from the orders made by her Honour to give effect to her findings.”
Further to this, Blind Citizens Australia recently provided representation in a case against a dental practice that had repeatedly refused access to an individual who was accompanied by a Registered Seeing Eye Dog. This case was advanced to the Australian Human Rights Commission and was resolved, with the complainant being awarded financial compensation and the respondent agreeing to undertake disability awareness training. 
It is important to understand where the Australian Human Rights Commission stands on the issue of access to dental treatment rooms for persons accompanied by assistance animals. Had the individual not been permitted to access the treatment room under federal legislation, this case would have been dismissed by the Commission altogether. 

Several of our members have also told us about their experiences of taking their dog guides into medical settings:
“When I went to hospital to have my hysterectomy, the staff couldn’t have been nicer, at Mercy in Heidelberg. They rang me to see if I wanted to bring him with me, and said they’d have a nurse relieve him.”
-Female, Victoria

“I have been attending the same dental surgery at Neutral Bay in Sydney for many years. I have taken each of my guide dogs there on numerous occasions and never had a problem with this. The dogs have always come into the surgery with me, and there has never been any suggestion that I leave them in the waiting room or with the receptionist.”
-Female, New South Wales

“I take my guide dog to my local dental clinic here in Boronia Vic. He is in harness, I sit him or he lies down, in an out of the way corner of the surgery, not in reception but in the surgery. He is very calm and just stays there, when told to sit down or stay. I have taken my guide dog into the actual delivery suite when having my first baby, no problems. When I had to go to theatre for a C-section, my husband took her outside. I also took my guide dog to visit my husband after a serious accident, to the Alfred hospital in Melbourne. No problems there.”
-Female, Victoria

Conclusion

Frustratingly, people who are blind or vision impaired who are accompanied by dog guides continue to unlawfully be refused access to dental treatment rooms, despite the provisions outlined in both state and federal legislation. 
Blind Citizens Australia calls on the Australian Dental Association to unambiguously document the dental industries legislative responsibilities to owners of assistance animals in its revised disability policy, to clearly express a consistent and lawful message to industry professionals throughout Australia.
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